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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE 
SECOND CIRCUIT 

No. 74-1611 

REA EXPRESS. INC., 

Petitioner, 

V. 

CIVIL AERONAUTICS BOARD, 

Respondent. 

BRIEF OF INTERVENOR 
AIR FREIGHT FORWARDERS ASSOCIATION 

t 

L preliminary statement 

The Air Freight Forwarders Association (AFFA). Intervenor herein, 
is the air freight forwarding industry trade association, and represented 
member forwarders in the proceedings below. 

Air freight forwarders, like petitioner REA Express. Inc. (REA), 
ere indirect air carriers of property who vigorously compete with one 
another as common carriers for air cargo shipments door to door in the 
domestic U.S. market across all weights and distances, but who utiliae 
the direct air carriers (airlines) for the alrport-to-airport or Une-haul 
portion of each movement. 






AFFA aupporta the termination of the exclusive so-called "air 
®*P*^*** monopoly service of REA and the nation's airlines, as directed 
by Respondent Civil Aeronautics Board (CAB or "Board") in the orders 
here under review. At the same time, AFFA doe# not oppose the award 
by the CAB to REA of competitive air freight forwarder authority. The 
combined effect of the challenged Board orders would be simply to place 
REA and the air freight forwarders on a plane of competitive equality. 

II. STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW. 

1. Were the Board's Orders terminating the "air 
express" monopoly and its subsidiary supportive 
findings based on substantial evidence; arbitrary, 
c*P*^icious, and an abuse of discretion, and other¬ 
wise not in accordance with law; contrary to con¬ 
stitutional right, power, privilege or immunity; in 
excess of statutory jurisdiction, authority or limi¬ 
tations, or short of statutory right; or without 
observance of procedure required by law? 

2. Is the exclusive REA-airline pooling arrangement 
violative of the U. S. anti-trust laws, and, if so, did 
the Board properly strike the arrangement down 
under the sUndards of such cases as FMC v. Svenska ^ 
Amerika Linien . 390 U.S. 238 (1968)? 








3, Did the Board properly and rationally conclude on the 
baaia of the record that the public intereat would no 
longer be aerved by a continuation of the excluaive 
REA "air expreaa" monopoly? 

III. COUNTERSTATEMENT OF THE CASE 

In the Briefa of REA and aupporting Intervenora, the picture of "air 
expreaa" preaented ia of a uniquely high quality service reaching, every 
hamlet and village of the nation giving individual handling and the moat 
expedited next-flight-out service to the smallest of packages, and all well 
below the price of other available services; in short, a virtual utopia for 
the sir car^'o ihipper. 

The CAB, as the villain in the piece, is said to have ordered the 
dismantling of this wonderful machine, and for no good reason.-^ 

Even a cursory analysis of the record, however, will disclose that 
there is little,, if any, resemblance of the pictures presented by REA and 
its supporters to reality. 

As the Board has found, there is generally little to distinguish 
the relationships between the forwarders and REA, on the one hand . 

^nd the sMpping publi c, on the other. Both REA and the forwarder pick up 

The Orders here under review which terminated so-called "air express" 
service were entered in the Express Service Investigation below. Docket 
22388 (hereinafter referred to as the "Service " case. REA also seeks 
review of cerUln Orders in the Investigation of Air Express Rates case 
below. Docket 22387 (hereinafter referred to as the "Rates" case. 





■hipmenti at the shipper'* door pursuant to published tariff rates and 
charges and deliver such shipments at destination at approximately the 
same speed and in the same markets for the same commodities, with some 
minor variations, as exist in the forwarding industry itself from company 
to company. It is only the relationship between REA and the airlines that 
is different. And even as to that, REA grossly distorts the facts of record. 

Thus, entirely omitted from the picture is the threshold fact that 
the whole "air express" scheme as authorized in the past involves an agree¬ 
ment among all of the dozens of the airline competitors (1) not to compete 
among themselves for a 9 million shipment portion of the highly competitive 
cargo market, (2) to insulate that same part of the market from the 
competition of hundreds of CAB licensed indirect air carriers by the refusal 
to deal with all save one, and (3) to negotiate the costs to be paid by the 
single chosen ground carrier entirely without regard to the statutory tariff 
standards and procedures of the Act and for all practical purposes out of 
view of the shipping public and its governmental representatives, whereas 
the airlir. e costs of REA's hundreds of other competitors are determined 
under tho aforementioned sUtutory provisions of the Act. (Total air express 
charge* are governed by the Uriff provisions of the Federal Aviation Act 

of 1958, as amended (hereinafter cited as the "Act"), specifically. 
Sections 403, 404 and 1002 thereof (49 U.S.C.A. || 1373, 1374 and 
1482 (1963 and 1974 Cua. Sudd.)), whereas the divisions of the 
total as between REA and the airlines have been negotiated slaply 
by agreement of the parties pursuant to Section 412 of the Act 
(49 U.S.C.A. I 1382 (1963). 
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In ium, what REA seeks to perpetuate is a pattern of egregious anti- 
compentive conduct, featuring a number of ^er se violations of the antitrust 
laws, such as price fixing, concerted refusals to deal and an outright division 
of the market among competitors. In the absence of Board approval, such 
conduct would be highly illegal and would subject the participants to severe 
criminal penalties. 

In striking these monopolistic practices down, the Board has done no 
more than find REA's case wanting under the very rigid standards required 
by law of regulatory agencies in such cases. FMC v. Svenska Amerika 
Llnien. 390 U.S. 238 (1968).^ 

The monopoly aspects of this case alone are sufficient to distinguish 
it from the Northeast Airlines case upon which REA relies so heavily. (REA 
Brief, pp. 27-31, 37, 46 and 48) (Also, it should be noted that Northeast 
Airlines, as a certificated airline, had assumed certain burdens as well as 
benefits under the Act, whereas REA, as a non-certificated indirect air 
carrier without any form of license or even an Operating Authorisation, 
occupies a totally different position. ) (See Section IV-B, infra. ) 

It is alleged that this highly anti-competitive arrangement uniquely 


In the Svenska case, the Supreme Court held that once an antitrust viola- 
ti^on is esUblished. that alone would normally constitute substantial evidence 
that a challenged agreement is contrary to the public interest. Furthermore, 
the Court held that in order for an agency to depart from the basic policies 
of the antitrust laws, clear and persuasive countervailing evidence must be 
found that requires such a departure. (390 U. S. at 245-46) As we shall 
see, however, all the evidence here, or certainly the weight of it, points to 
an adherence to basic antitrust principles in the pubUc intern st, rather than 
a departure therefrom. 









benefit! a large number of ehipmente. These allegations, however, are 
totally incorrect. 

First, virtually all of R£A's shipments receive a service totally 
indistinguishable from regular air freight, and hence derive no benefits at 
all from "air express." (See Section IV-C, infra .) REA itself acknowledges 
as much when it describes the air freight forwarders as its "arch competi¬ 
tors," even though the fowarders allegedly do not provide "air express" 
service as such. (REA Motion for Stay below in the Service case, dated 
May 24, 1974, p. 3; JA-834.) Many of the alleged unique qualities of air 
express service, while they look fine on paper and in theory, unfortunately 
for REA do not translate into public benefits. The repetitive statements, 
for example, that REA provides pick-up and delivery service, that its ship¬ 
ments are individually handled, that its shipments are tendered on a next- 
flight-out basis, that air freight forwarders, on the other hand, allegedly 
hold for consolidation and that REA's traffic receives the much touted pri¬ 
ority on board the aircraft over air freight traffic, would seem to indicate 
that air express therefore is a faster service than alternative air freight 
services of the airlines and their air freight forwarders. One insurmount¬ 
able fact, however, found by the Board and supported by subsUntial evidence 
of record, sweeps away all of these assertions, and that fact is that air 
express service is not faster than these other services. (See Section IV-C, 
In^.) And one good fact is worth more than any number of theories. As 
we shall demonstrate, the Board found it necessary to reject other claims of 


uniqueness, as well. 




Second, the balance of eo-called "air exprese" traffic, found by the 
Board to consist of a small number of shipments (Supplemental Opinion and 
Order 74-5-25, Service case. p. 4, JA-789) and estimated by expert wit¬ 
nesses at the hearing at . 1 of 1% of the toUl (Tr. 2402)^ consists of true 
emergency type traffic actually requiring a next-flight-out service. But 
neither is this traffic uniquely benefited by REA's service. Rather, it has 
heretofore been accommodated by numerous air freight forwarders who 
offer expedited next-flight out, door-to-door air cargo services (Tr, 1382, 
JA-1886; Tr. 2259. JA-1975; Tr. 2293, JA-1981; and Tr. 2337-38, JA- 
1986) and by the airlines' counter-to-counter next-flight-out service (EX-1, 
JA-1352; Tr. 1385, JA-1385; Tr. 2462, JA-1994; and Tr. 2645. JA-1996). 
REA's own belated attempt under separate tariff to offer a similar high 
expedite service merely duplicated the foregoing services. (For the de¬ 
tails see pp. 18-22. i^.) The fact that REA found it necessary to add a 
epecUl "next-flight-out" service indicates, of course, that its regular "air 

express" service was lacking in that respect, and indeed no different than the 
regular air freight services of others. 

Thi. v.ry .m.11 rolum, o£ trmfflc will .l.o b. .ccommo<Ut.d In 
th. £utur. by th. tow ..r.lc. that th. Bo.rd bn. ordered. Thnt Utter 
eeridce h.. a>t been provided by REA In the pn.t. (See p. 19. Inlrn.) 


E7 











In fact, as we shall demonstrate and the Board has found the only 
advanUge offered by "air express" is a lower price (as distinct from a 
lower cost) of service for certain shipments, generally 50 lbs. or below. 
(AFFA-700, JA-1254.) But, as will appear, infra , at pp. 12-15 of this Brief, 
the Board found on substantial evidence that even that single advantage would 
evaporate one way or another shov’d air express be continued. And in 
any event, the Board further found on substantial evidence that the only 
arrangement acceptable to REA would constitute a regulatory nightmare 
that could not be countenanced in the public interest at any price. 

The historical (but untenable) "low price" advantage, of course. ' 
explains the fact that many shippers support a continuance of "air express," 
notwlthsUnding a lack of any meaningful service advantages. 

REA then attempts to establish as a main cause of its problem the 
action taken by the CAB in terminating its air express authority. However, 
reference is made to REA's acknowledgement that its surface traffic has 
declined from 53 million shipments in 1966 to only 15 million in 1971 (REA 
Brief, p. 47), and to its further statements that its economic troubles are 
due to the surface side of its business (Id. at 46 and 47). These statements 
are utterly inconsistent with its basic premise, however, that its problem 


♦7 ■ 

O 0 . d.m.nd m.d. by REA i. th.t 11 b. gi,.n th. power U0il.t.r.lly to 
(HEABriof, p. 15, Tr. 920-21, JA.1841-d2i Tr. 870-71, JA-18J7-3e) It 

(Tr. of Oral Argument 19, JA-2024). 
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la the Board'a failure to infuae upwarda of $50 million into ita ayatem by 
deciaion in the Rate caae (REA Brief, pp. 22 and 50). 

, In fact, REA'a economic problema atem from pervaaive and long¬ 

term trenda in the aurface tranaportation buaineaa over which the CAB haa 
no control. Specifically, REA'a aurface buaineaa originally and for many 
yeara waa built around the expreaa car on the paaaenger train. Such aervice 
at one time moat probably blanketed the nation more than any other mode. 
Today, however, we all know that passenger rail service has all buf disap- 
peered, as well as less than carload rail freight service. (REA-T-9, pp. 15, 
16, JA-1684-85). At the same time, a jet age air freight service has developed. 
Faced with theae changed facta of life, REA was forced to convert its then unique 
surface operation to one built on motor carrier service. (Order 73-12-36, 
p. 35, JA-698). That service, however, is today widely available from 
many others as well as REA. For reasons of changed technology, therefore, 
REA lost whatever uniqueness it may have had, and the scope of REA’s 
aervice has bdcome a relic of the past as found by the Board. Significantly, 
REA'a future cannot reasonably be assured no matter what governmental 
action is taken, including action of this Court. 

In a later section of this brief, we shall expand on the foregoing by 
directing this Court's attention to not only substantial, but overwhelming, 
evidence in the record in support of the Board's finding that air express 
aervice is no longer unique in any significant respect and hence should be 
terminated in the public interest. 

Initially, however, we will first respond to certain novel and wholly 



unfounded legal contentione raised by REA and supporting intervenors. 


IV. ARGUMENT 

A. The CAB' S Decision To Decide The Service Case 
The Rate 

Discretion And Did Not Constitute Legal Error. 

REA and its supporting intervenors make much of the alleged fact 
that the Board was in no position to decide the licensing question in the 
Serj^ case without conducting a full-fledged formal rate investigation 
which met in the last detail the formal statutory requirements for such pro¬ 
ceedings in the Federal Aviation Act of 1958, as amended. 

The result that REA would have this Court reach is totally unwork¬ 
able and would constitute an undesirable and unwarranted encroachment on 
the Board's flexibility in setting its own docket. REA would turn every 
licensing case into a full blown rate case, something that would at least 
double unnecessarily the workload of the Agency, and hence would have a 
■evere and adverse Impact on the Board's calendar *vnd the public interest. 
The customary practice of the Board to the contrary over the years without 
challenge suggests the invalidity of REA's position. 

It is a fundamental principle in Administrative Law that administra¬ 
tive agencies, as do trial courts, have almost complete discretion over their 
own dockets and procedural calendars. United Air Lines v. C. A. B. . 228 
F.2d 13 (D.C. Cir. 1955); Davis Administrative Law Treatise, 18.12 (1958). 

The decision of the Board here to institute two separate investiga¬ 
tions, one concerning the need for air express service, and the other 
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concerning certain rates suspended pursuant to normal tariff filing pro¬ 
cedures was entirely within the Board's broad discretion. In fact, the 
soundness of this rule is amply demonstrated here. 

It must be recalled that the entire R£A question was opened up by 
the filing of an Air Express Tariff jointly by REA and the airlines whose 
purpose was to drastically alter the status quo insofar as REA is concerned^ 
primarily by the publication of new lov' rates for larger shipments that 
undercut the rates of the air freight forwarders. Since the Board had not 
reviewed the air express licensing question for a number of years, it 
decided to simultaneously institute an investigation of the need for air 
express service. (Orders 70-7-109, Docket 22387 (Rate case), and Order 
No. 70-7-110, Docket 22388, Service case (JA-174 and 181). 

Under the Act, The Board's power to suspend REA's drastically changed 
air express rates was limited to a maximum of 180 days. (1 1002 (g), 49 U. S. 

C. A. 8 1482 (g) (1963)) This was a limited enough time for the determina¬ 
tion of the Rates case alone. Even more, the complex Board licensing pro¬ 
ceeding, which involved the need for a continuance of nationwide "air express 
service," normally by itself could have been expected to take substantially 
more than the 180 days available in the Rates case to decide. In fact, from 
beginning to end, the Service case alone took four years. A combined Rates / 
Service case would obviously have taken even longer . 

♦7 

Interestingly enough, REA now claims that the Board should authorize a 
return to the status quo by suggesting that it has had no real problems in 
its air express operations. See REA Brief, p. 50. 





Thui, the bifurcation of the REA metter into two investigetione wee 
a perfectly rational decision. In fact the Board had no choice. Otherwise, 
absent an extension of the tariff under investigation, which is never a cer¬ 
tainty, the loading of the Rate investigation w the licensing issues would 
have seriously compromised, and in fact precluded any possibility that the 
Board could complete its investigation of the suspended rates within the 
statutory 180-day period. 

While subsequently REA and the airlines agreed to extend the effec¬ 
tive date of the tariffs until final Board decision in the Rate case in order to 
permit a more convenient schedule for all parties, significantly, at no point 
did REA seek to consolidate the Rate and Service cases until after a final 
adverse Board decision had been rendered in the Service case. Certainly, 
there was no such attempt in '.he intervening period between a favorable 
report from the Administrative Law Judge until final Board decision. The 
economic facts of record in the Service case became inadequate for Board 
decision in REA's view only after the Board had reached a decision adverse 
to REA. 

There was, and is, no need to finally decide the Rate case in order 
to render final decision in the Service case, as the Board has done. The 
fine tuning that would there be necessary under the statutory scheme for rate 
cases is simply not necessary in a licensing case. What was necessary for 
purposes of the licensing case was in fact done. The economics of "air 
express" both in its own right and by comparison to other alternative serv¬ 
ices (Tr. 183, JA-1782; Tr. 382-84, JA-1802-04) was in fact thoroughly 
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litigated. This is not surprising in view of the fact that it was specifically 
an issue at the outset whether air express service should bo continued, 
modified in any manner or terminated (Order 70-7-110, JA-181). Any 
party was thus totally free to explore alternatives to BEA's service and the 
comparative economics at any stage of the proceeding with exhibits or testi¬ 
mony, and, in fact many parties did so (AFFA-IR-16, JA-123n; AFFA-900, 
JA-1256; PA-T-3, pp. 7-9, JA-1540-42; Tr. 96, JA-1781; Tr. 372-93, 
JA-1792-1813; and Tr. 538-41, JA-1817-20). Indeed, one of three main points 
discussed in AFFA's principal Brief in the Service case dealt with AFFA's 
own proposed alternative high expedite service for the minuscule percen¬ 
tage of air express traffic requiring special service (Brief of AFFA to 
Exarrdner Keith, January 21, 1972, Sec. Ill-B and Appendix B, JA-314-24). 

The foregoing materials consume 11 pages of AFFA's Brief. 

The long-standing huge losses reported by REA (Order 73-12-36, 
p. 12, JA-675), at least part of which could reasonably be attributed to 
air express traffic, and the fact, subject to the Board's official notice, that 
airline "air express" revenues, or 40 percent of REA's costs (AFFA-408, 
JA-1253), have been virtually frozen since 1970 during times of unparalleled 
inflation (Brief for Airline Intervenors, pp. 21-22), plus the fact that both 
REA and the Airlines conceded that their air express rates were "so darn 
low" as to be not "anywhere near to being reasonable" (Tr. 926, JA-1843; 

pa-402, p. 1. JA-1534), certainly constituted further substantial evidence 

that the economic prospects of air express service, vis a vis other services. 


were dim indeed. 
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The Board thus had the substantial evidence cited above and more 
upon which to make findings of the comparative economic viability of REA's 
service ^ a proposed alternative services, and weighed that determi¬ 
nation in the scales in deciding the ultimate need for a continuation of air 
express service in the public interest. 

Moreover, the Board was entitled to utilize its general knowledge of, 
and expertise in, air cargo economics in deciding the ultimate economic 
issue, and to apply such knowledge in assessing and evaluating the opera¬ 
tional natures of the comparative services examined. For example, the 
airlines, though pressed, could never satisfactorily explain why the costs 
of an air express shipment should be any lower from the airlines' stand¬ 
point than for an identical air freight shipme^it in the same market handled 
similarly on the same aircraft. (Tr. 183, JA-1782; Tr. 382-84, JA-1802-04. 
Yet the airline_£rice is totally different: $2. 40 for a 5-pound New York- 
Columbus, Ohio shipment in air express, for example, versus $10 or more 
for an identical air freight shipment. (See generally AFFA-403, JA-1247 
for other examples. ) The Board knew the economics of small air freight 
shipments quite well, having concluded a formal investigation of the cost of 
such service as recently as August, 1973 (Minimum Charges per Air 
Sh ipment Case . Order 73-8-10, Docket 24555) and it was certainly entitled 
to draw on its experience in that case in evaluating the economic prospects 
of a continued air express service. The case would at most merely 
have fine tuned the knowledge thus already possessed. 

In any event, the Board specifically found on the basis of a record ^ 






-15- 




that iacluded the foregoing evidence that one neceeeary condition prece¬ 
dent to a continuation of air express would be an expansion of traffic 
volume in order to lower alleged unit costs to former levels. The Board 
cited REA'e request for expanded authority and for lower rates on larger 
shipments in confirmation of its finding (Order 73-12-36, pp. 25-27, 
JA-688-90). Later, the Board found on the basis of the record that the 
required expansion in traffic volume could not be accomplished, however, 
for the reason that any future service would be required to return fully 
aUocated costs to the airlines, which would eUminate the low rate advan- 
Uge currently enjoyed by air express, and which in turn would price the 

service completely out of the market. (M. at 27-28, JA-690-91). 

Thus does substantial evidence in the Service case support Board 

« 

findings on the economic issue, irrespective of the Rate case.^ 

REA itself recognizes the lack of any real need for the Board first 
to decide the Rate case in various statements that appear throughout its 
Brief. These sUtements indicate REA's view that while the Administrative 
Law Judge in the Service case was free to decide the licensing question on 
the basis of "the available economic daU" in the record of that case alone 
(p. 35). the Board was not similarly free to overturn the decision of the 


i«u. il ^ D*! " adequately to articulate the economic 

lesue in either the Rate case for the purposes of that case or the Service 

th' Pr—nt purposes did not detract from the Board's abilitT^T^;^ 

^air^ars f**"'"'** evidence of others and its general kn^ledge 












Judge and reach a contrary result on the basis of the same daU. Thus 
REA's puzzling statement that: 


Since the Board opted to 'moot' rather than decide 
the Ra^ case, it was in no position to contradict 
these ♦ ♦ ♦ exhaustive findings [of the Judge in the 
S^ ervice case] based on comparative economics 
♦ . (Ibid. ) 

REA al.o r.f.r. to th. Judge', finding, in the Sertrice ce.e that there 
are "eubetantiai economie." inherent in air expree. eerrice. which in turn 
we are toid wa. ba.ed on a "comparative anaiy.i. of fuliy aliocated co.t. of 
eervice" (p. 58). On the next page. REA note, that the Judge in the Service 
ca.e looked "long and hard at the economic, of air exprea. » » » ." rea 
then conciude. that th. irfg. mad. proper determination of ,h. llcenaina 
lue.tion in th. Ss r . vic. cae. on th. ba.i. of th. "economic evidence" in the 
record (p. 60). Pi.... not. that thi. i. not a ca.e, therefore, where REA. 

having received an adv.r.e Board decieion. ha. m.r.iy changed it. i.gal 
hor... in midatream in order now to atUck with conai.tency a deci.ional 
proc... utiiiaed by Board and Judge atike. but in.tead it i. clear that REA 
•till to thi. moment believe, that what wa. proper for the Law Judge wa. 
Unproper for th. Board. W. eubmit that REA 1. correct thr.t th. Law Judge 
properly mad. hi. Uc.naing d.ci.ion on the ba.i. of .ub.tontiai comparative 
oconomic evidence in th. record, and w. aleo eubmit that th. Board properly 
mad. it. decieion on th. .am. ba.i.. The tact that th. Board overturned 
the Judge ia irrelevant. It thue aeem. apparent that REA', "head. I win. 

toil, you lo.." theory of th. legal .ufflci.ncy of th. evidence obviou.ly ha. 
no foundation in law. 





Finally, It mu«t be recalled that the Board waa, and ia, unable to 
decide the Rate caae becauae of deficienciea in the record in that case 
a ttributable to REA . (Order 74-5-25, p. 9, n. 13, JA-794). Aa a partici¬ 
pant in that proceeding, AFFA can atteat to the fact that the Law Judge 
practically threw out the procedural rule book in order to accommodate REA 
and accord it more than a full meaaure of due proceaa. It would indeed be a 
aurpriaing turn of eventa if REA were now to be allowed to take advantage 

of ita own omiaaiona in the j^te caae as a means of prolonging its Service 
monopoly. 

REA'a Service Haa Not Become Legally 
Embedde d In The Air Transportation 
System In Any Manner That Warrants Ita 
Continuance. 

Both REA and certain shipper parties argue on brief that they have 
somehow acquired a vested interest in "air express" service as performed 
in the past and at the rates offered. Much reference is made to Section 404 (a) 

oftheAct, 49U.S.C.A. S 1374 (a) (1963 and 1974 Cum. Supp.), which imposes the 
burden of providing adequate service to the public on certificated carriers 
in exchange for the benefits of regulation, specifically restrictions against 
the entry of new competition and reasonable assurances of adequate returns 
on investments for the service required. 

In fact, the Board haa merely suffered the existence of the highly 
anti-competitive air express monopoly in REA for a number of years. (Order 
73-12-36, p. 33, JA-696. ) And REA as an indirect air carrier (non-certifi- 
cated pursuant to Section 101 of the Act, 49U.S.C.A. I 


1301 (1963)), has no 



obligation whataoever under Section 404 to provide any service at all. 

REA'e argument, if carried to its logical conclusion, would freeze 
the services offered in the various regulated industries no matter what the 
economic facts of life might be at any given time. One has only to refer to 
such noUble examples as the lawful termination of the rail carriers' obli¬ 
gation to furnish passenger train service, or the total cessation of inter- 
urban rail passenger and freight service by hundreds of companies in the 
1930's and thereafter as a result of changed economic circumstances, to 
understand the error in REA's position. 

Nor is there an obligation on the part of the certificated airlines to 
continue anything that they either alone or in conjunction with REA have 
provided in the past. 

First, as to the 99. 9% of traffic that is indistinguishable from regular 
«ir freight (pp. 6-7, supra) , the provision of regular air freight service 
entirely satisfies the requirements of Section 404(a) of the Act. Regular 
air freight service, as provided by the airlines and the air freight for¬ 
warders, is plainly adequate as the Board has found, and as detailed in 
Section IV-C, infra . 

^ Second, as for the remaining . 1% of 1% (true emergency traffic), 
there is no unique air express service provided by REA or the airlines that 
the Board or this Court could order continued by restoration or contintiance 
of the status quo . What the Board has prescribed it has in fact found lack¬ 
ing, that is, nn airport-to-ai rport next-fUght-out service open to all atpre- 

sumably moderate rates. (The airlines have generally filed at 130% of regular 
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Air freight ratea. Certainly REA has not provided that service in the past. 

The only true emergency type high-expedite service currently available from 
REA is a Johnny-come-lately service that is basically no different from either 
a service or rate standpoint than premium next-flight-out air freight services 
provided nationwide in the past by the airlines and forwarders. 

The facts, taken from officially filed tariffs cited below, are as fol¬ 
lows: 

REA*s high expedite service, like that of the forwarders, is door-to- 
door. While labeled a "guaranteed same day service," the tariff provides 
that the special premium charges assessed will be refunded if the "guaran¬ 
teed service is not rendered. Moreover, unlike the forwarders' service, 
REA's is only available in a few of the largest (twelve) major markets. And 
no service is available after 2:00 p. m. at East Coast and 7:30 a. m. at West 
Coast cities. 

The forwarders' high expedite service, on the other hand, is basic¬ 
ally available systemwide, to the same extent that its regular nationwide 
service is available, and there are no time restrictions. For these and 
perhaps other reasons, the service is generally defined as involving special 
disptach for pick-up and delivery and tenders to the airlines for "earliest 


Inus, the Board's finding that notwithstanding REA's priority on the air¬ 
craft, air express is generally able to deliver a shipment no faster than 
a forwarder can in regular air freight service. (Order 74-5-25, p. 4, 
JA-789.) See EX-1, JA-1352; Tr. 1385, JA-1889: Tr. 2642, JA-1995- 
and Tr. 2646, and Section IV-C-(l), infra, for references to supporting' 





arrival" at destination. Door-to-doo 


r, airport-to-airport, door-to- 
airport and airport-to-door services are available. The airport-to- 
airport services of a forwarder would include the handling of req-.ired 
transfers between airlines where no direct service is available. The 
forwarder generally commits to segregate high expedite shipments from 
other traffic for the required special handling. In view of the fact that 
the forwarders generally provide a next-day delivery in their regular 
service at regular prices (Section IV-C-{1). infra) , it may reasonably be 
concluded that the forwarders consistently provide a same-day delivery 
in their high expedite service at the premium prices paid, especially in 
the major markets where a plethora of daUy flights is offered and where 
REA'S only high expedite service is available. As in the case of REA's 
service, premium charges are generally refunded in the case of non¬ 
performance. 

The third type of high expedite service available is the airport-to- 
airport smaU package service of the airlines. This service is based on 
the "next scheduled direct flight." The traffic in fact moves with passen¬ 
ger baggage at premium charges. A portion of the charges is refunded if 
the service is not performed. These services are generally available over 
the entire system of each airline 

Set forth below in Table I are comparative rates for the foregoing 
high expedite services, as well as the tariff citations applicable not only to 
the rates but the services as discussed above as welL 






Table I 


« 

Comparison of REA, Air Freight Forwarder and 
Airline High Expedite Rates 



New York 

New York 


to 

to 


Los Angeles 

Houston 


f50 lbs. \ 

/50 lbs. ) 

REA "Same Day" Service 

$63. 30 

No Service 

Shulman Sky Cab Service 

$90.50 

$85. 50 

Airborne ^eciatl Service 

$59. 63 

$53. 26 

Emery VIP Service 

$87. 03 

$77. 21 

Jet Special Service 

$63. 25 

$58. 10 

Airlines Small Package Service 

$30.00 

$25. 00 


Note: All rates are door-to-door except the Airlines Small Package. 

Tariff Sources: Air Tariff Publishers, Inc., Agent, CAB No. 140; 

Miano, Agent, Air Express Tariff, CAB No. 1; 

Air Freight Corporation, General Commodity 
Tariff, CAB No. 38; Rules Tariff, CAB No. 45, 
and Pick-up and Delivery Tariff, CAB No. 62; 

Shulman Air Freight, Inc., Sky Cab Tariff, CAB No. 

12 ; 

Airborne Freight Corporation, Rtiles Tariff, CAB No. 

21; General Commodity Tariff, CAB No. 39; and 
Pick-up and Delivery Tariff, CAB No. 37; 

Jet Air Freight, Rules Tariff, CAB No. 1; General 
Commodity Tariff, CAB No. 18; and Pick-up and 
Delivery Tariff, CAB No. 13. 

The use of these and other forwarder and airline services and their 
acceptability to the shipping public and the non-acceptability of regular "air 
express" service is detailed at pp. 27-28, infra. 

Thus, it is clear that what REA and the shippers want continued 


under Section 404(a) cannot be a unique high expedite next-flight-out 










••rvice of REA because such does not exist, as indicated above. Rather, 
it appears that vFhat they want is simply to continue RiA 's regular air 
freight type "air express" service at below cost rates. To embed that in 
the air cargo system would clearly be discriminatory, would offer noth¬ 
ing unique and would patently be contrary to the public interest, however, 
as the Board has fovind on substantial evidence. 

By the same token, what the Board has prescribed for the future 
cannot be continued by this Court or by the Board upon Order of this 
Court to maintain the status quo because it has not been offered in the 
past by REA and is not currently being offered by REA. As the Board has 
said, the new service contemplated by it, unlike the old REA air express 
service, will assure the truly fast deliveries found lacking in REA's 
regular air ejqiress service today. (Supplemental Opinon and Order 74-5-25, 
pp. 4-5 and 10, JA.789-90, 795.) REA totally misses the point, there¬ 
fore, when it asserts as legal error the Board's alleged failure to "re¬ 
place" air express with the new priority service (REA Brief, p. 61), since 

it is, of course, impossible to "replace" something that does not and never 
did exist. ^ 


REA attempts at p. 63 of its Brief to raise an Ashbacker argument, 
(^hbacker Radio Co. v. R C. C., 326 U. S. 327 (1945).) However, for 
basically the same reasons noted above, Ashbacker is totally inappo¬ 
site to the current circumstances, and REA has in fact been accorded 
due process and had full opportunity to explore alternatives to its air 
express monopoly on a comparative basis. 

To begin, ^shbacker has application only in an adjudicatory situation. 
Here, the Board was clearly dealing with classes of service. Thus, no 

(footnote cont'd p. 23) 
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C. The Board*s Findings That REA'« 

Service la Not Unique. And Hence 
Should Be Terminated At Not In 
The Public Interest, Are Supported 
By Subetantial Evidence. 

(1) Elapsed Times 

Table n below shows the substantial evidence upon which the 
Board's findings that air express is not faster than air freight were 
based. It appears therefrom that the service for both "air express" 
and for "air freight" as performed by forwarders may be loosely defined 
as a "next day" service. Hence. REA's service is not unique. 


i/Cfootnote cont'd from p. 22): 

applications in Docket 22388 for the old style air express service as 
embodied in the current air express agreements were granted. All 
were denied. 

The Board determined, in addition, that the airlines are obligated to 
provide a new style priority airport-to-airport air freight service 
theretofore not available which would be open to all to accommodate 
the extremely limited number of cases where an expedited next-flight- 
out service is truly needed. The finding that this new class of service 
is required, likewise, is of a totally non-adjudicatory nature. The 
Board has made it quite clear that, once this new cUss of service is 
created, it should be open to all shippers and Indirect air carriers 
alike without limitation. 

^reover, because this new class of service is something that the Board 
felt was and will be needed irrespective of the continuation of REA's 
present operation, there is in any event no mutual exclusivity as be¬ 
tween the two services as required by Ashbacker. (326 U. S. at 333) 









Table n 


Comparison of Air Freight Forwarder 
and "Air Express" Service in 
Terms of Elapsed Times 

^ lO^WA'^me of participating member forwarders. (AFFA- 

ket. h markets served, including secondary mar- 

ket. i^imed by agents; figures based on 10% samples of February or 

additional^di * which was a 2% sample. (See 

tel^i H testimony of Witnesses Rabitto. Bramer. Hech- 

Pick-unlrTr*^ appearing in Vol. XVU of the Transcript. ) 

(A^A-m 7 shipments. 

(AFFA-m-7 (2d rev.), JA-1222; AFFA-IR-9 series. JA-1223.) 

Forwarder 
Airborne 
Air Land 
Novo 

Profit-By-Air 
Shulman 
WTC 


% 

% 

% 

% 

Same Dav 

Next Day 

2nd Day 

3rd Day or More 

3. 0 

53.0 

33. 0 

11. 0 

0. 4 

55. 5 

22. 6 

21. 5 

5. 6 

54. 6 

36. 2 

3. 6 

1. 1 

60. 8 

25. 3 

12. 8 

1. 1 

70. 1 

18. 3 

9.6 

--- 

66. 7 

32. 3 

1. 0 


B. 


REA survey of "air express." (REA -351 JA-1603 ) t’u 
ers shipments delivered only at major term^L - i 
(Ibid ; Tr. 699. JA- 1833 .) Pick-un'^or dt? 
only 79% of all .hlp™.n... ,Tr. Ws! 


% 

Same Day 
7 - 19 ^ 


% 


Next Day 2nd Day 


47-72 


L/ 


18-35 




% 

D ay or More 
4-22 


U 


2J 


aUy exclude 36 to 48 hour traffic * patterns would norm- 

11 

Range figures aUow for possible inclusion of some 24 to 36 ho«, / 

2 above) and some over 48 hour traffic. 
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C. REA "shipper" survey of "air express" and air freight forwarder and 
airline air freight service. (REA-352. JA-1606. ) Survey covered 
markets selected at random and include major, intermediate and minor 
p^ts. 100% of traffic door-to-door. Sample included only . 00002 of 
REA s annual shipments and only . 00005 of forwarder annual shipments 
(AFFA-SR-1. p. 4. JA-1285. ) ^ 

% of shipments (unweighted) delivered within 
the following number of business days: 

1 2 3 4 5 6 

Air Freight Forwarder 
Shipments 

35% 53% 10% 1% 1% 

35% 88% 98% 99% 100% 


46% 42% 9% 2% 1% 1% 

46% 88% 97% 97% 99% 100% 

Note: Numbers may not add due to rounding. Forwarder shipments re¬ 
ported to REA as "unreported" disregarded notwithstanding actual 
performance data as reported by Emery at Tr. 2670. JA-2006. 
Sources include EAF-R-T-6. p. 2. JA-1350; Tr. 2065. JA-1966 
and Tr. 2113. JA-1973. in addition to REA-351. JA-1603. 

The above data are biased in favor of air express. 

First, as indicated in the Table, a larger percentage of REA's Part 
B traffic is "over the counter" than is the forwarders' Part A traffic. 
Omission of either pick-up or delivery service on a relatively greater num • 
ber of shipments naturaUy improves REA's elapsed times to a significant 
degree, particularly with respect to "same day" performance. It can 
reasonably be concluded from the evidence that a comparison of door-to- 
door with door-to-door services, etc. would show similar results. 

Second. REA's Part B daU is limited to the major terminals, 
whereas the forwarders' in Part A was systemwide, including all major 


Non cumvilative 
Cumulative 

REA Shipments 

Non cumulative 
Cumulative 





and minor markets, whether manned by employees or agents. Traffic 
can be expected to move faster between major cities than over the sys¬ 
tem as a whole, since the latter would include all secondary markets. 

(Tr. 681-84, JA-1829-32.) 

Third, while REA in setting up the shipper survey arbitrarily 
selected Emery as one of the carriers in each market, it issued instruc¬ 
tions to its shippers to select as the other forwarder in each case only 
a forwarder who did not make a regular daily-pick-up at the originating 
shipper's dock. (AFFA-SR-1, p. 3, JA-1284. ) On the other hand, REA 
(and perhaps Emery) most certainly did make regular pick-ups in view of 
the fact that REA chose its "helpers" in making this survey from a list 
of its major customers and not from complete strangers. (Tr. 1207-08, 

JA-1877-78. ) Of course, regular pick-ups would enhance elapsed times 
materially. 

Further evidence that "air express" is basically a next day 
service appears at Tr. 1834-35, JA-i957-58; and Tr. 1812-13, JA-1955-56. 

Taking all of the evidence into consideration, it is clear that the 
forwarders overall elapsed times are at least as good as if not superior 
to that of "air express." 

Similarly, as noted in Section IV-B of this Brief, supra, and as 
indicated by the volume of same day deliveries in regular forwarder 
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service (Table II, supra, at p.24), the service of forwarders at least matches 
that of REA for the minuscule percentage of total cargo shipments which 
truly demand an expedited pick-up and delivery, next flight out service. 

We would note that the myth again asserted by REA in its Brief that the 
forwarders invariably hold for consolidation and hence do not serve that 
type of market is completely dispelled by the evidence of record. See, 
in addition to the discussion in Section IV-B, supra. Tr. 2225, JA-1974; 

Tr. 2265-66, JA-1978-79; Tr. 2457-58, JA-1992-93; Tr. 2666-67. jA-2004-05. 
And the high expedite services offered are very popular with the shipping 
public, as proven by the fact that shippers not only regularly use them, 

but wUlingly pay a premium price for them. (Tr. 1382, JA-1886, 

Tr. 2259, JA-1975; Tr. 2293, JA-1981; Tr. 2337-38, jA-1986-87.) 

Moreover, a large percentage of true "emergency" high expedite 
traffic is handled on a counter-to-counter basis with the shipper and 
consignee assuring movement from door-to-door in the absolute mini¬ 
mum possible time (Tr. 1042, JA-1852; Tr. 1379, JA-1883; Tr. 1472- 
73, JA-1924-25; Tr. 1486, JA-1932; Tr. 1499-1500, JA- 1934 - 35 ; Tr. 1533, 
JA-1939; Tr. 1583, jA-1941; Tr. 1596-97, JA-1950-51; Tr. 1834-35, 
JA-1957-58; Tr.226l, JA-1976; and Tr. 2349, JA-1989. ) And with over 
five hundred (500) airport cities in the nation, there is no area so remote 
that shippers do not have access to the system for that type of traffic. 

In contrast, many shippers choose not even to entrust their true 
emergency type traffic to REA on a limited airport-to-alrport basis, 
preferring instead to make their own arrangements directly with the 
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airlines in order to avoid problems ejqperienced while their traffic is in 
REA'S control at the terminal. (EX-1. JA-1352 (Witness WiUUms); Tr. 
1835, JA-1958; Tr. 2642, JA-1955; and Tr. 2646. 

It is noteworthy that the forwarders were able to match REA's 
service in terms of elapsed time notwithstanding the fact that REA is 
accorded priority for its traffic. One reason is that priority turns out 
after the fact to be meaningless (except in marketing terms) with re¬ 
spect to 98% of all flights operated (PA-304, JA-1508; Tr. 394, JA-1814.) 
Second, as just noted in the preceding paragraph, traffic tends to get 
lost or delayed in REA's ground service, and that can more than offset 
any speed gained from priority on the aircraft. Third, the forwarders 
by exerting a special second effort in their ground services are able to 
blunt the effect of priority, even in their regular air freight service and 
in many of the cases where freight is actuaUy displaced by express on a 
given flight. (Tr. 2448-49, JA-1990-91.) 

(2) Tracing Capability 

DependabUity is an equally important measure of air cargo serv¬ 
ice quality. In this department the forwarders clearly exceL The dif¬ 
ference may be attributed to the forwarders' vastly superior tracing 
capability. 

REA's tracing capability is extremely limited. The company 
does not forward shipping information to downline stations, nor does it 
require that current handling information and sUtus reports of a shipment 
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hm lodgttd in a central place in the system. (REA-201, p. 4, jA-1553; 

Tr.. 716, JA-1835; and Tr. 1380, JA-1884; AFFA-RT-2, p. 2, JA-1281. ) 
As REA's witness Dravis stated, "[wje do very little tracing." (Tr. 676, 
JA-1828.) Hence, an "air express" sh4>ment can stray or be lost with¬ 
out REA even knowing it until the customer faUs to receive delivery. 

By that time it is usually too late. 

The forwarders, on the other hand, have highly sophisticated 
conq>uterised traffic control facilities and tracing capabilities which 
allow a shipper to monitor the progress of his shipment throu^out its 
course, and to be insUnUy advised If a problem has developed so that 
corrective or aUemative action can be taken if necessary in time to 
meet the shipper's deadlines. (AFFA-R-T- 1 , pp. 25-26, JA-1278-79.) 

These are deep-seated differences. Sophisticated tracing sys¬ 
tems cannot be created overnight and are extremely expensive. While 
REA declined to estimate their cost, a witness for Emery disclosed 
that the initUl stert-up cost for its system, which would be smaUer 
than REA's in terms of shipment volume, was $3. 8 mUlion, and that 
an additional $3 million per year is required to operate and maintain 
the system. (Tr. 2330, JA-1985.) 

The critical importance of modern tracing capabUities was under¬ 
scored by one of REA's own witnesses who admitted on cross-examination 
that the overall service of the forwarders was better thutu that of REA 
because of the tracing capability of the forwarder. (REA Witness Weber, 
Tr. 1176, JA-1876.) 


I 
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On the beeie of eubetantial evidence such as this was the Board 
able to conclude that the "extra quick" transportation service required 
could best be provided by airline airport-to-airport tariffs open to all 
and so providing. (Order 73-12-36, jA-663.) 

(3) Geographic Coverag e 

In terms of geographical coverage, the Board's finding that "air 
express" service offers nothing unique was clearly based on substantial 
evidence. Sixty percent of REA's off line "offices" did not generate (and 
hence did not serve) any traffic whatsoever during an entire month sur¬ 
veyed by REA. (AFFA-R-4, JA-1260.) These "offices" as a group 
produced only 11% of the traffic although they comprise 97. 8% of the 
total number (AFFA-R-1. JA-1258.) (See also AFFA-R-10 and 11, 

JA-1263-64. ) Only a small portion of REA's agents devote their time 
exclusively to developing air express traffic. (AFFA-R-5, JA-1261.) 
Moreover, it is quite apparent from the record that REA is in the pro¬ 
cess of drastically reducing the number of "offices" maintained through¬ 
out the country. (Tr. 948, JA-1844; Tr. 1287, JA-1879; Tr. 1937-38, 

JA.1961-62; EAF-R-26. JA-1301. ) Thus, the Board properly found that there 
will be wore concentration of air express traffic In major narkets 
in the future. (AFFA-R-13. JA-1265; Tr. 629, JA-1821.) 

In any case, REA's hinterland service is geared to old railroad 
concepts featuring rigid operating rules through fixed terminals or inef¬ 
ficient, part-time agents. It is, for these reasons, highly ineffective. 


V 
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(ATFA-R-T-l, pp. 2-9, JA-1269-76; Tr. 1998, JA-1963.) To the extent 
there ie evidence in the record, it Indicates a pattern of weekly pick-up 
or delivery service by REA at hinterland points (Tr. 2091, jA-1967), 
or "pick-up and delivery" service through a city located several hundred 
miles away (Tr. 2094, jA-1968), or it involves no pick-up or delivery 
service at all, with elapsed times for even this limited service measured 
in weeks (EAF-R-T-4, pp. 3-4, jA-1335-36; EAF-R-T-5, JA-1345; Tr. 
2657-58, jA-1999-2000.) REA in fact confesses that its service at off line 
points is a spotty, hold-for-volume operation typical of surface car¬ 
riers, and not the highly expedited next flight out service that REA would 
have us believe. (AFFA-R-15, JA-1266.) There is no contrary evidence 
—only a bare list of "offices" with no indication of the actual service pro¬ 
vided at such locations. (Tr. 2094-98, jA-1968-72. ) 

The forwarders, on the other hand, are ejqpanding their own 
hinterland facilities. The larger forwarders actually serve as many 
cities with exclusive air stations as REA (AFFA-IR-l-A, JA-1200; EAF- 
P* JA-1334; Tr. 653-54, JA-1823-24. ) (66 for Emery, 56 for 
Airborne and 67 for REA.) hi addition, forwarders serve over 400 tariff 
cities and thousands of markets. ^ 

Of an aUeged 283 airport cities which REA claims it serves with 
salaried surface offices and forwarders do not, the forwarders actually 
serve 254 as tariff points utilising air oriented agency arrangements. 

For example. Airborne serves over 62, 800 city pair markets alone 
under its tariff. (AFFA-RT-2, p. 3, JA-1282.) 
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(AFFA-R-9, JA-1262.) The few remaining are aerved by connecting 
truck service. (AFFA-R-T-1, p. 15, JA-1277.) When the air freight 
forwarders' expanding off line (beyond airport) service is added to the 
picture (Tr. 365, JA-1789) the forwarders' service is truly con^etitive 
and nationwide in scope. For example, one major forwarder serves 
13,000 additional cities through regular offline air/truck service. 

(EAF-17, Nos. 1 and 4, JA-1295and 1298), and such offline service constitutes 
15-20% of that carrier's total shipments, or in the neighborho<xl of 2. 5 
million shipments per year. (Tr. 1338, jA-1880.) 

In contrast to REA's hinterland service, the forwarders' termi¬ 
nal-on-wheels concept is air oriented, highly flexible and hence of a 
very high quality. (AFFA-R-T-2, pp. 2-4, JA-1281-83.) In offline serv¬ 
ice, the forwarder routinely, as agent, advances charges and otherwise 
acts on the shipper's behalf in arranging for transportation beyond the 
terminal area, provides single documentation and billing, presents 
claims on behalf of the shipper and performs tracing functions (AFFA- 
RT-2, pp. 2-3, JA-1281-1282; Tr. 2284, JA-1980; Tr. 2296, JA-1983; and 
Tr. 2323, JA-1984.) That forwarder offline service is effective is 
admitted by REA. (Tr. 1912, jA-1960.) The airlines recognise that 
the geographic coverage of the forwarders in the "hinterland" is expand- 
ing. (Tr. 365, JA-1789.) Because of this broad coverage, forwarder 
traffic scatters widely into the secondary markets. (AFFA-124-29, 
JA-1240-45; AFFA-123, JA-1239; Tr. 2295, JA-1982.) And notwithstanding 
the obstacles presented (see Section IV-D, infra) , forwarders by and Urge 
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generate at much traffic in the nation's hinterland at does REA. (AFFA- 
R-2., JA-1259. ) Moreover, the various functions performed by the 
forwarders offline become the legal responsibility of the forwarder as 
well when performed under nationwide surface forwarding authority ob¬ 
tained from the I, C, 

Thus, REA't surface oriented hinterland service is shrinking in 
scope whUe the air oriented service of the air freight forwarders it ex¬ 
panding (Tr. 365, JA-1789), At the same time, the REA service that 
remains, to the extent that it is operationally effective at all, becomes 

more and mr:e like that of the forwarders. (Tr. 828, jA-1836. ) 


Commodity Cove rage 


Substantial evidence supports the Board's findings that air freight 
forwarder service is virtually coextensive in terms of commodity cover¬ 
age, asweU. (AFFA-RT-2, pp. 1-2, JA-1280-81.) Forwarders already 
carry items such as heart valves, emergency drugs, radio isotopes, 
medical supplies, etc. (1^.) To the extent there are any current 
restrictions, the forwarders represented by AFFA have pledged to lift 
them. (AFFA-RT-2, p. 1 , JA-1280.) The only reason forwarders 
don't carry certain types of traffic now is not because of any Uck of 
fitness, willingness or abUity, but simply because the airline freight 
rates that the forwarder must pay are not conpetitive with the giveaway 

(Tr. 2284, JA-1980.) Most of the forwarders represented by AFFA 
have now received such authority. 
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airline charge, for air expree.. (Tr. 2343, JA-1988, ) For example, 
forwarder, are fully capable of providing the service required for live 
animal traffic. (Ibid.) 


« )«< « 


Thu., in view of the foregoing, the Board properly found that 

"air esqprea." .ervice should be abolished, and if abolished, it would 
e / 

not be missed. 


The Board*. Decision To Substitute 
Competition For Monopoly As A 
Means Of Obtaining Optimum Balance 
Between Price And Service Was Sup ¬ 
ported By Substantial Evidence and 
Constituted A Proper Policy Determi ¬ 
nation Especially Within The Con^^ 
tence Of The Board And Not The 
Courts. 

The Board stated as an important reason for the termination of 
air express that it wished to rely upon competition rather than monopoly 
as a means to providing required cargo service in the public interest. 
(Order 73-12-36, p. 33, JA-696; Supplemental Opinion and Order 74 > 5 - 25 , 
p. 5, JA-790. ) As a corollary, it found that the air express monopoly 


^The record in the proceeding cited by REA at page 17 in the U. & Dis¬ 
trict Court for the District of Columbia contains no facts contrary to 
the facts of record here. Rather, the ii^unctive relief there granted 
was stipulated to by all the parties, which included the shipper parties 
to that proceeding, the airlines and REA, none of whom at that time 
wanted air e]q>ress service to terminate. 
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had haretofore impeded expanaion of forwarder service Into the needed 
areas, such as secondary and tertiary markets. (Supplemental Opinion 
and Order 74-5-25, pp. 7-8, JA-792-793.) 

In arriving at the policy aspect of that decision, the Board was 
aided by the evidence of record that permitted it to find that notwith¬ 
standing the inq>ediments to expanded service posed by the air express 
monopoly^ the forwarders' service had approached, if not surpassed 
in certain respects, that of REA in terms of speed of service, geo¬ 
graphic scope, commodity coverage and general overall quality. (See 
Section IV-C, supra. ) 

As a general rule, monopoly breeds lethargy, and this case pro¬ 
vides no exception. Under monopoly protection, REA's "air express" 
service had drastically deteriorated (AFFA-R-15, JA- 1266; EX-1, 
JA-1352). Moreover, it is woefully inadequate in terms of tracing cap- 
abUity (Section IV-C-(2), supra). And instead of adopting modem meth- 
ods of servicing hinterland points as under the air freight forwarders' 
"termlnal-on-wheels concept" (see p. 32, supra ). REA's service is 
wedded to fixed terminals and methods of operation reminiscent of a 
long-since-gone railroad era. 


These consisted prlmarUy of the low price (but not cost) advantage 
described in this brief elsewhere at page 8, and the marketing 
but not service) advantage of priority (REA-T-2, p. 3. JA-1682' 

wwlTr. 640, JA-1822). The low price advaii- 

i« primarily to the uneconomical price it pays to 

the airlines. (Pages 12-15, supra .) P«ys w 
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A» a result. In the growth oriented air cargo market REA's air 

express traffic has fallen off precipitously (AFFA-312, JA-1246), and 

very valuable resources in the air transport system are being wasted, 
notably, the true priority, next-flight-out, same-day capability of the 
system. (Section IV-C-(l), supra .) 

The Board's finding, therefore, that REA was blocking an im¬ 
proved air cargo service for all types of shippers was supported by 
more than substantial evidence. 

Given the facts of record and three thorough opinions or orders 
expUlning the basis for reversals of its prior findings and policies, it 
appears beyond question that the Board has met all requisite legal 
standards which in such cases are to be applied. ABC Air Freight Co. . 

V. C . A. B. , 391 F. 2d 295 (2d Cir. 1968); 419 F. 2d 154 (2d Cir., 
1969), cert, denied, 397 U. S. 1006 (1970). The Board has undertaken 
the careful investigation, found the substantial evidence and enunciated 
the rational e}q>lication required. And unlike the AB C Air Freight case, 
■UE£2/ there is no Board reversal of apparent Congressional policy long 
decreed in this case. There is only a reversal of cerUin of the Board's 
own earUer findings and conclusions. The ultimate regulatory policy 
decision under such circumstances was therefore exclusively for the 
Board to ma';e, and this Court may not now properly intrude. (S. E. C. 

V. Chenery Corn. . 318 U. S. 80, 88 (1943).) 
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CONCLUSION 

The Petitions for Review herein should be dismissed. 
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service possibilities} anybody can do that. 

Now, there were 15 million forwarder shipment, 
total, for the — was it ~ your members had 15 million 
shipments last year? 

A That is the industry figure. 

0 Tlie industry? All right. 

We are talking about the Industry, really, here. 

Of that 15 million shipments this past year, since 
you surveyed this subject, what percent consists of these 
highly expedited shipments? 

A Well, I would have to make a judgment statement. 

0 All right. 

A I would say it would probably be about one tenth 
of one percent. 

0 One tenth of one-percent? 

Yes. 

Would you — 

Again, my main answer is that it is a very small 


A 
Qt 
A 

amount. 


I appreciate that. I understand that. 

Now, have the forwarders successfully handled this 
highly expedited traffic up to now? 

A Yes, indeed. I think it has contributed to their 
growth, because it demonstrated a willingness on their part 
to be — to establish procedures which were highly responsive 
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